State of New Jersey
JoN S. CorzINE OFFICE OF THE ATTORNEY GENERAL ZuLmA V. FARBER
Governor DEPARTMENT OF LAW AND PUBLIC SAFETY Attorney General
DivisioN oF Law
25 MARKET STREET
PO Box 093
TrenTON, NJ 08625-0093

June 12, 2006

Ral ph 1. Lancaster, Jr., Esq.

Pi erce Atwood, LLP

One Monunent Square

Portl and, Mai ne 04101

Re: New Jersey v. Delaware, No. 134, O ginal

Motion to Quash, or in the Aternative for
a Protective Order, of BP Anerica Inc.
and five Affiliates

Dear M. Lancaster:

New Jersey respectfully submts this letter in reply to
Del aware’s brief in oppositionto the Motion of BP Anerica I nc. and
its affiliates, (“BP’"), for a Protective Order, filed in response
t o subpoenas issued by Del awnare.

Del aware argues that it is entitled to have BP produce
comuni cations between it and New Jersey so Del aware can explore
whet her New Jersey is the real party in interest, or whether New
Jersey’s interests were sonmehow rendered irrelevant as a result of

a “collusive” effort with BP to create a forum for New Jersey’s

clainms. Delaware further argues that these comunications are not
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protected by privilege, or, in the alternative, that any privilege
was wai ved when New Jersey and BP shared them Finally, Del aware
contends that it is entitled to discover these materials even if
they are privil eged, because it has shown a “substanti al need” that
out wei ghs any wor k product protections.

Del aware has failed to show that it has a “substanti al
need” for the docunents, and in any event nust denonstrate nore
than a “substantial need,” since the docunents generally contain
counsel’s nmental inpressions, opinions, and |legal theories. See
Fed. R Cv. P. 26(b)(3); Upjohn v. United States, 449 U S. 383,
401-02 (1981). Moreover, Delaware’s argunents reveal that the
docunents it seeks are not even marginally relevant to the matters
Del aware clains are at issue. Tellingly, in opposing BP s and New
Jersey’s claim that the shared docunments remain protected by
application of the common i nterest doctrine, Del aware has conceded
that, while a grant of full relief to New Jersey will advance BP s
interests, the clains raised in New Jersey’ s pl eadi ngs seek relief
that extends beyond that which is necessary to advance BP' s
interest in this litigation.

In light of Delaware’s concession that New Jersey’s
pl eadings raise clainms which only New Jersey can assert, it is
difficult to simultaneously credit Delaware’s assertion that New
Jersey is acting nerely as a proxy for BP. Thus, Del aware’s

subpoena seeks di scovery on matters irrelevant to this proceedi ng.
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At the same tinme, requiring the production of privileged
correspondence concerni ng New Jersey’s | egal eval uations and work
product woul d be extrenely burdensone and harassing, since it would
open New Jersey’s case evaluation and litigation strategy to
Del aware’ s scrutiny, and necessarily requireintrusiveinquiryinto
New Jersey’s decision nmaking process. Therefore, BP's notion to
quash and for a protective order should be granted.

As New Jersey argued in its Motion to Strike Del anare’s
| ssue of Fact # 2, in granting New Jersey’s Mtion for Leave to
File a Conplaint, the Suprene Court asserted its original
jurisdiction over this matter and inplicitly recogni zed that New
Jersey is the real party in interest with respect to its Conpact
cl ai ns. Such a ruling ordinarily will not be disturbed in the
absence of sone newissues of fact or lawthat call for a different
result. Wom ng v. lahoma, 502 U.S. 437, 446 (1992)(quoting
Arizona v. California, 460 U S. 605, 619 (1983)(“prior rulings in
such cases ‘shoul d be subject to the general principles of finality
and repose, absent changed circunstances or unforeseen issues not
previously litigated.’”). Del aware has failed to identify any
| egal argunents or factual circunstances that were not within the
contenpl ation of the Court when it allowed New Jersey to file its
original action. Rather, Delaware relies on cumul ative i nformation
pertaining to the sane argunents it previously raised before the

Court. This is not sufficient to reopen the Court’s ruling,
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because when the Court rejected Del aware’ s jurisdictional chall enge
to New Jersey’s original notion, the Court was fully informed that
BP stood to benefit from New Jersey’'s action and that Del aware
cl ai mred New Jersey was acting for BP

Del aware persists in its argunent that New Jersey i s not
the real party ininterest despite the fact that its own argunents,
made in opposition to BP's Mtion to Quash, recognize that New
Jersey’s clains are peculiarly its owm, and are not sinply passed-
through clains asserted on behal f of BP. In opposition to New
Jersey’s and BP's assertion that there was no wai ver of the work
product privilege because the docunents renmain protected by the
conmon i nterest doctrine, Delaware now contends as foll ows:

BP"s interest in this case is extrenely

narrow. it is interested only in Delaware

losing the ability to block BP s construction

of its proposed LNG facility (footnote

omtted). BP has not identified any interest

in why Del aware | oses this case or whet her New
Jersey obtains all the relief sought in its

initial pleading. New Jersey, in contrast,
apparently cares a great deal about those
i ssues; indeed, New Jersey has represented

that there is only “sone conmonality between

the [] interests” of BP and New Jersey. NJ

Mot. to Strike 19 (enphasis added)][ Del aware

Bf . at 31-32].
Further, Del aware points out that “New Jersey’'s prayer for relief
requested declaratory and injunctive relief that would prevent
Del aware from regulating ‘any inprovenent appurtenant to the New

Jersey shore of the Delaware River within the Twelve-Mle Grcle,
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whet her by requiring permts in the future or enforcing previously
i ssued permts. NJ Pet. 17 (Prayer for Relief)(enphasis added).”
Del aware goes on to say that “BP can not credibly claim any
I nterest in New Jersey's expansive clains for relief, which go well
beyond BP's narrow commercial interests.”(enphasis added).

Thus, Del aware’ s own opposition clearly acknow edges t hat
New Jersey’s pl eadi ngs assert a claimas to which New Jersey is the
real, and the only, party in interest. Del awar e does not need
di scovery to identify the clains clearly asserted on the face of
New Jersey’ s pl eadi ngs, and now explicitly recogni zed by Del awar e.

Del aware also argues that it needs discovery of
comuni cati ons between New Jersey and BP in light of the recent
decl aration fromcounsel for BP, indicating that BP is considering
filing litigation that would challenge Del aware’s jurisdiction
Del awar e contends that it should be permtted to expl ore whet her BP
contenplated this future litigation at the tinme New Jersey filed
its action, and whether BP “colluded” with New Jersey to keep this
i nformation from the Court. This assertion simlarly does not
present a relevant issue for discovery. Wen New Jersey asked the
Court to assert original jurisdiction over its Conpact clains, New
Jersey relied on the settled law that, where there is a real
controversy under an interstate conpact, a local forumw Il not be
adequate. See N.J. Mdtion to Reopen, Reply Bf. at 10, citing Texas

v. New Mexico, 462 U S. 554, 569 (1983); Wom ng v. Gkl ahoma, 502
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U S. 437, 451-52 (1992). New Jersey has aright to have its clains
to enforce an interstate conpact, approved by Congress, heard in
the forum provided by the Constitution and 28 U S.C. § 1251(a).

Whet her BP is now contenpl ating an action thus sinply is
not rel evant, and cannot be relied on to divest jurisdiction. New
Jersey’s ability to enforce its Conpact rights never was, and
cannot be, dependent on whether BP decides to bring an action in
Del aware State court or elsewhere. West Virginia ex rel Dyer v.
Sims, 341 U. S. 22, 28-29 (1951)(“It requires no el aborate argunent
to reject the suggestion that an agreenent sol emnly entered bet ween
states... can be unilaterally nullified, or given final neaning by
an organ of one of the contracting states.”). The Court does not
require a conpacting state to first seek redress in the courts of
the other states, and then seek review on certiorari. Although it
is well established that the Suprenme Court exercises its original
jurisdiction sparingly, the Court has neverthel ess recogni zed the
speci al inportance of deciding real controversies arising under an
interstate conpact. Texas v. New Mexico, supra, 462 U. S. at 569;
West Virginia ex rel. Dyer v. Sins, supra, 341 U S at 28-29
There was no need for New Jersey to “collude” with BP to file its
original action, and the entire question is irrelevant to the
proper exercise of jurisdiction.

In addition to seeking discovery that is not relevant,

Del awar e’ s demands woul d al so i npose severe burdens on New Jersey.
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Del aware’ s efforts to “di scover” New Jersey’s reasons for filing
suit, or the degree to which New Jersey was i nfluenced by BP, woul d
necessarily involve inquiries into the thought processes of New
Jersey’ s Governor and Attorney General, who aut horized this action.
Del aware’s offer to agree that it wll not to introduce the
information it receives as evidence on matters other than its
jurisdictional argunent cannot possi bly address the prejudice that
t hese di scl osures woul d cause to New Jersey. This prejudice flows
not only from the possibility that these docunents wll be
i ntroduced i nto evidence, but fromthe fact that it is not possible
for Delaware to separate its know edge of New Jersey’'s litigation
strategy from the developnent of its own strategy. To the
contrary, Delaware will have the benefit of knowi ng New Jersey’s
eval uative and thought processes regarding its approach to this
litigation.

Mor eover, the production of the docunents subpoenaed by
Del aware represents the tip of the iceberg that is Delaware’s
inquiry. This inquiry may ultinmately call for New Jersey to reveal
its eval uation not only of the opinions or comrunications provided
by BP, but of other, internally generated opinions, analyses and
| egal theories, which conprise the entire picture avail able to New
Jersey’s deci sion-nakers. Di sclosure of these materials is
prejudi ci al whether requested by Del aware directly, or necessitated

in order to place into context the materials produced. The
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protection of work product docunments of this nature is at the heart
of the work product privilege. Hi ckman v. Taylor, 329 U S. 495,
510 (1947)(1f an attorney’s thoughts nust be shared wi th opposing
counsel, “(t)he effect on +the legal profession would be
denoralizing. And the interests of the clients and the cause of
justice would be poorly served.”).

The di scovery process is not to be used by a party as a
fishing expedition to seek factual support for specul ative cl ai ns.
See Zuk v. Eastern Pa. Psychiatric Inst. of Med. College of Pa.,
103 F.3d 294, 299 (3d Gr. 1996); see also Mcro Mdtion, Inc. v.
Kane Steel Co., 894 F.2d 1318, 1327 (Fed. Gr. 1990) (“The
di scovery rules are designed to assist a party to prove a claimit
reasonabl y bel i eves to be viable w thout discovery, not to find out
if it has any basis for a claim That the discovery m ght uncover
evi dence showing that a plaintiff has a legitimte cl ai mdoes not
justify the discovery request.”) Yet this is what Del aware seeks
to do, through its nost recent clains that New Jersey and BP
“colluded” to “create” a forumfor New Jersey’ s Conpact clains.

To justify these inquiries, Del aware i gnores settl ed | aw,
the inplications of its proposed areas of inquiry, and the i nherent
contradictions inits argunments. For exanpl e, Del aware argues t hat
it is entitled to probe the nental processes and notives of New
Jersey’ s deci si on-nakers, even though the Court has recogni zed this

Is not an appropriate area of inquiry. See South Dakota v. North
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Carolina, 192 U S. 286, 311 (1904) (“If the law concerned itself
with the notives of parties new conplications would be introduced
into suits which mght seriously obscure their real nerits.”)
(quoting Dickerman v. Northern Trust Co., 176 U. S. 181, 190 (1900)
and citing McDonald v. Smalley, 26 US. (1 Pet.) 620, 624 (1828)
(Marshall, C. J.)).

Del aware presses these argunents, even though they
| nappropriately question, and would seenm ngly require exam nation
of , the decision by the New Jersey Governor and Attorney General to
authorize this suit. See Louisiana v. Texas, 176 U.S. 1, 18 (1900)
(“Public policy forbids the inputation to authorized official
action of any other than legiti mte notives.”). At the sane tine,
Del awar e i gnores the clear contradi ction between its theory that BP
is the real party in interest in this suit, which it advances to
justify this discovery, and its recognition that, in addition to
their common interest that New Jersey have exclusive riparian
jurisdiction within the Twelve-Mle Circle, New Jersey has
interests in addition to those it shares with BP

It is not appropriate for Del anare to use the discovery
process to relitigate i ssues previously decided by the Court, or to
distract from the bona fide matters at issue. Put sinply,
Del aware’s attenpt to probe into irrelevant and privil eged areas,
based on specul ation and innuendo, is an abuse of the discovery

process and should not be permtted. Therefore, BP's Mtion to
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Quash, or for a Protective Order, should be granted.

Respectful ly submtted,

ZULI MA V. FARBER
ATTORNEY GENERAL OF NEW JERSEY

By:

Rachel Horow tz
Deputy Attorney Ceneral

C: Davi d Frederick, Esq.
CJ. Seitz, Esq.
Stuart Raphael, Esq.
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The undersigned hereby certifies that on the 12th day of June, 2006, counsel for
the State of New Jersey caused New Jersey’s Letter Reply on the Moﬁon of BP America,
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JInc. in the manner indicated below:
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Washington, DC 20036
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- Stuart Raphael, Esq.
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